
 
 
 
 
 
 
FC 1025 (09-20-13) 

Meeting Date: 12/10/13 
Agenda Item:  
Unclassified Manager: R. Subramanian 
Extension: 3021 
Director(s): All 

BOARD AGENDA MEMO 
 
SUBJECT: Local Business Enterprise Program Ordinance 

 
 

RECOMMENDATION:   

A. Make findings that businesses in Santa Clara County seeking to enter into contracts with 
the District are at a competitive disadvantage due to the higher costs of doing business 
in the County; 
  

B. Adopt the Local Business Enterprises (LBE) Preference percent (between 1 and 10) for 
price based awards; 

 
C. Adopt the LBE Preference point(s) (between 1 and 10) for best value based awards; and 
 
D. Adopt the Ordinance Directing the Establishment of Procedures for Local Business 

Enterprise Preference in Procurement of Goods and Non-professional Services. 
 

 
SUMMARY: 

The Board has indicated strong support for opportunities to help the local economy.  The Board 
directed staff to evaluate options to support local businesses and thereby the local economy.   
 
At the August 13, 2013 Board meeting, the Board accepted staff analysis pertaining to Local 
Business Enterprises (LBEs). Specifically, it analyzed studies on the cost of doing business 
prepared by various organizations, and performed a benchmark study of other government 
organizations’ LBE preference policies.  In the August 13, 2013 Board Agenda Memo staff 
concluded that Santa Clara County businesses are at a competitive disadvantage compared to 
businesses from outside the Bay Area and that grounds exist for the District to pursue a 
preference policy for LBEs.  A copy of the August 13, 2013 memo and attachments is included 
for reference as Attachment 2.  
 
At the August 13, 2013 Board meeting, the Board directed staff to develop a Local Business 
Preference policy, for adoption by the Board. This Board Agenda Memo recommends the 
adoption of a Local Business Enterprises Program Ordinance (Attachment 1) for solicitations 
that undergo a formal competitive bid process (currently over $50,000) using Invitation to Bids 
(price based awards) and Request for Proposals (best-value based awards).  Staff also 
recommends the adoption of preference percent (between 1 and 10%) for price based awards 
and points (between 1 and 10 out of 100 points) for best value based awards.    
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SUBJECT: Local Business Preference Program Ordinance 
 (12/10/13) 

 
 
 
 
LOCAL BUSINESS ENTERPRISE and LBE PREFERENCE 
 
Definition of Local Business Enterprise 
 
“Local business” means a business enterprise, including but not limited to a sole proprietorship, 
partnership, or corporation, which has a legitimate business presence in the County of Santa 
Clara as evidenced by: 
 

a. Having a current business tax certificate from a city within the County of Santa 
Clara (not required for local businesses in unincorporated areas of the County of 
Santa Clara); and 

b. Having either of the following types of offices operating legally within the County 
of Santa Clara: 

i. A principal business office; or 
ii. A regional, branch or satellite office with at least one full-time employee 

located in the County of Santa Clara. 
c. Post Office box numbers, residential addresses, a local sales office without any 

support or a local subcontractor hired by the contractor may not be used as the 
sole basis for establishing status as a Local Business Enterprise. 

 
Applying Local Business Enterprise Preference in Government Procurements 
 
The purpose of the local preference policy is to equalize the competitive disadvantage local 
businesses face because they are located in a jurisdiction which has a higher cost of doing 
business or other disadvantages. Such a policy also serves the public interest by encouraging 
businesses to locate and remain in the jurisdiction through the provision of a minimal good faith 
preference in the awarding of contracts. 
 
In the procurement of goods or services in which price is the determining basis for award of the 
contract, a “preference” could be given to Local Businesses by subtracting a percentage from 
the bid of the lowest responsive and responsible bidder.  If best value is the determining basis 
for award of the contract, a “preference” could be given to the Local Business as percentage 
points to the rating score of the Local Business’ proposal. In both cases, if the Local Business’ 
bid or proposal results in the lowest price or the highest score respectively, the contract is 
awarded to the Local Business. However, the application of the LBE preference is subject to 
California regulations.  
 
Currently, California law prohibits the District from providing local businesses a preference when 
government organizations purchase:  
 

(i) public works services valued at $25,000 or more (“Public Works Services”); or  
(ii) architectural, landscape architectural, engineering, environmental, land surveying, or 

construction project management services (“Professional Services”) as defined 
pursuant to Government Code Section 4526.   

 
Please note that there are consultant services that do not fall under the definition of Government 
Code Section 4526, for example, marketing, real estate, socio-economic studies, community 
relations, insurance, and other services.  In addition, the terms and conditions of certain funding 

 Page 2 of 5 



SUBJECT: Local Business Preference Program Ordinance 
 (12/10/13) 

 
agreements (e.g., federal or state grants) may prohibit or limit use of local preference when 
acquiring goods or services with those funds. 
 
In the current procurement process at the District, local businesses (addresses in Santa Clara 
County) are selected only when there is a tie (i.e., two or more contractors/suppliers were rated 
equally or had proposed the same lowest bid price).  This practice is similar to many other 
government agencies. Apart from selection of a local business during a tied bid process, the 
District does not provide any preference to local businesses.  
 
The District may procure goods and services other than Public Works and Professional Services 
under a policy that provides local businesses with a preference, if the District legitimately finds 
that local firms are disadvantaged absent that preference.  These findings are necessary in 
order to withstand any legal challenge that the policy violates the equal protection clause of the 
U.S. Constitution.  (U.S. Const., 14th Amend.)   
 
In Associated General Contractors, Inc. v. City and County of San Francisco, 813 F. 2nd 922 (9th 
Cir. 1987),1 the court determined that the following findings by the City and County of San 
Francisco were sufficient to withstand this constitutional scrutiny: 
 

• San Francisco found that local businesses seeking to enter into contracts with it were at 
a competitive disadvantage with businesses from other areas given the higher 
administrative costs of doing business in San Francisco.  Examples of these costs 
included higher taxes, higher rents, higher wages and benefits for labor, and higher 
insurance; and 
 

• San Francisco found that it would be in the public interest to encourage businesses to 
locate and remain in San Francisco through the provision of a minimal good faith 
preference to local businesses in the awarding of City contracts. (Id. at 942-943.) 

 
LOCAL BUSINESS ENTERPRISES PREFERENCE BENCHMARKS 
 
A number of public sector entities have local business preference programs and the table below 
lists the jurisdictions and the preference information. The preferences provided to LBEs are 
either price-based (lowest bid price) or best value-based (qualifications, experience, suitability, 
and other factors, including price), or both.  
 

No. Jurisdiction 
LBE Preference 

of total price 
(awards based 

on price) 

LBE Preference 
of total points 
(awards based 
on best value) 

Comments 

1 City of Milpitas 10% 10%  
2 City of Sunnyvale 1% No preference  
3 City of San Jose 2.5% 5%  

4 County of Santa 
Clara 1% 5%  

5 County of Alameda 5% 5% 
On sealed bid (formal bids) 
procurements an additional 5% 
for LBEs 

6 City and County of 
San Francisco 10% No preference (incl. SF Public Utilities 

Commission) 

1 Partially overruled on other grounds by Coral Construction Co. v. King County, 941 F.2d 910 (9th Cir. 1991) 
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SUBJECT: Local Business Preference Program Ordinance 
 (12/10/13) 

 

No. Jurisdiction 
LBE Preference 

of total price 
(awards based 

on price) 

LBE Preference 
of total points 
(awards based 
on best value) 

Comments 

7 Port of Oakland 10% 5% or $1 M whichever is less 

8 East Bay Municipal 
Utility District 5% 5%  

9 City of Los Angeles 8% 8% On bids/proposals over $150,000 

10 Metropolitan Water 
District 5% 5%  

 
A keyword search (“local business preference”) of approximately 200 California jurisdictions 
(cities, counties, special districts, etc.) on the Municode (legal publisher of municipal codes on a 
subscription basis) web pages resulted in approximately 59 jurisdictions with local business 
preference policy/language in the ordinances/administrative codes of those jurisdictions.  
 
FINANCIAL IMPACT:   

A financial impact would result if the Board adopted a Local Business Preference Ordinance. 
The District’s FY 14 Budget is $472 million. The anticipated expenditures are as follows:  

Capital Program Services $241 million 
Salaries and benefits  $126 million 
Debt Service   $  31 million 
Products and services $  74 million 

     $472 million 
 

Over the past 3 years, the District has spent approximately $15 million annually on Professional 
Services (as defined under Government Code Section 4526) that would be excluded from the 
Local Business Preference policy, if adopted.  If FY14’s expenditure for Professional Services 
was anticipated to be $15 million and this amount is deducted from the $74 million budgeted for 
Products and Services, the expenses for Products and Services that could be impacted by a 
Local Business Preference policy would be approximately $59 million.  
 
The District expenses for Products and Services average between $45 and $70 million each 
year.  Depending on the preference percentage applied, the maximum additional costs could 
range from between $450,000 and $700,000 (1% preference) to between $4.5 million and $7 
million (10% preference) depending on the preference ratio used.  The costs will need to be 
included within each contract or project budget.  Please note that the assumption here is that all 
the solicitations for products and services (i.e., the entire $45 to $70 million could be satisfied by 
local businesses).  
 

LBE Ordinance 
Preference Percent/Points 

Approximate cost range to the District 

1 $450,000 $700,000 
2 $900,000 $1,400,000 
3 $1,350,000 $2,100,000 
4 $1,800,000 $2,800,000 
5 $2,250,000 $3,500,000 
6 $2,700,000 $4,200,000 
7 $3,150,000 $4,900,000 
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SUBJECT: Local Business Preference Program Ordinance 
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8 $3,600,000 $5,600,000 
9 $4,050,000 $6,300,000 

10 $4,500,000 $7,000,000 
 
Applying Local Business Enterprise Preference in District Procurements 
 
Staff recommends that the Board adopt the LBE preference:  
 

a. Between 1 and 10 percent for price based awards 
b. Between 1 and 10 point(s) for best value based awards. 

 
Staff also recommends that the LBE ordinance (Attachment 1) be applicable only to formal 
solicitations for goods and non-professional services (currently over $50,000). The competitive 
solicitation threshold established under the Board’s Executive Limitation 5.2 is $25,000.  
Solicitations over $25,000 are competitively bid; those between $25,000 and $50,000 undergo 
an informal competitive bid process for the sake of expediency, cost-effectiveness, and best 
practice; and solicitations over $50,000 undergo a formal competitive bid process using 
Invitation to Bids (price based awards) and Request for Proposals (best-value based awards).  
LBEs that submit bids or proposals will be required to complete the Local Business Enterprise 
Declaration Form (Attachment 3)  
 
NEXT STEPS:  
 
If the Board adopts this ordinance, it will be effective 30 days after adoption and must be 
published once in a newspaper of general circulation in the District’s jurisdiction within ten days 
of adoption.  
 
District staff will coordinate and publicize the adoption of the policy through a communication 
campaign.   The District’s Communications Division with assistance from the Procurement and 
Operational Services Division will develop fact sheets, and other informational materials for 
publication and distribution to the business community.  Through the District’s Government 
Relations Division, the materials will also be distributed to the Chambers of Commerce for 
distribution to their members.   
 
The District’s public website will be revised along with all the informational materials on the 
Business web pages.  
 
Procurement and Operational Services Division staff will revise the District’s solicitation 
documents and procedures.  
 
CEQA:   

The recommended action does not constitute a project under CEQA because it does not have a 
potential for resulting in direct or reasonably foreseeable indirect physical change in the 
environment. 
 
ATTACHMENTS: 

Attachment 1:  Local Business Enterprise (LBE) Preference Program Ordinance 
Attachment 2:  August 13, 2013, staff report with attachments 
Attachment 3:  Local Business Enterprise Declaration Form 
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ORDINANCE NO. 13-02 

DIRECTING THE ESTABLISHMENT OF PROCEDURES 
FOR LOCAL BUSINESS ENTERPRISE PREFERENCE IN 

PROCUREMENT OF GOODS AND NON-PROFESSIONAL SERVICES 

WHEREAS, the Santa Clara Valley Water District is a public agency that contracts for goods 
and services with outside businesses; and 

WHEREAS, in 2004, the Board of Directors for the Santa Clara Valley Water District adopted 
Ordinance 04-01 to provide Small Business Enterprises with a preference of five percentage 
points when competing for professional services contracting opportunities; and 

WHEREAS, there is no existing preference program at the District for local business 
enterprises; and 

WHEREAS, on August 13, 2013, District staff made a presentation to the Board regarding 
options to support local business and the local economy. This staff presentation included 
detailed information regarding the competitive disadvantage local businesses face when 
operating in Santa Clara County; and 

WHEREAS, this August 13, 2013, staff report and its attachments were reproduced for the 
Board of Directors in consideration of this ordinance; and 

WHEREAS, the Santa Clara Valley Water District encourages the use of local businesses in 
the contracting and procurement of goods and services for the District, in accordance with the 
Board's governance policies and executive limitations that promote values which support equal 
opportunity, fairness, diversity, and reinvestment of District resources in its services and benefit 
to the community; and 

WHEREAS, the Board of Directors hereby makes the following findings: 

a. Local businesses that seek to enter into contracts with the Santa Clara Valley Water 
District are at a competitive disadvantage when compared with businesses from other 
areas because of the higher costs of doing business in the County of Santa Clara. The 
higher costs of doing business in Santa Clara County are reflected in a July 8, 2008, 
report from Moody's Analytics entitled North American Business Cost Review. This 
study found that the San Jose Metropolitan Statistical Area, comprising the counties of 
Santa Clara and San Benito, had the highest unit labor cost and was ranked the third 
highest in overall cost of doing business, behind New York and Boston. That study 
computes the cost of doing business as an aggregate of labor, energy, taxes (state and 
local), and office rent costs. 

b. The September 2012 Moody's Analytics report of the same title also reflects the higher 
cost of doing business in Santa Clara County. That updated report showed that the San 
Jose metropolitan area had the highest unit labor cost and was ranked the seventh 
highest in overall cost of doing business. The report also showed that the San Jose 
metropolitan area was ranked the second most expensive in the state of California
behind El Centro and ahead of San Francisco. 

c. The June 2013 U.S. Department of Commerce's Bureau of Economic Analysis Regional 
Data Report (2009-2011 ), also reflects the higher cost of doing business in Santa Clara 

012990.docx 
Page 1 of 4 



Directing the Establishment of Procedures for Local Business Enterprise Preference in 
Procurement of Goods and Non-Professional Services 

County. That report shows that the San Jose-Sunnyvale-Santa Clara metropolitan area 
ranked fourth in the nation for per capita personal income. 

d. The annual Kosmont-Rose Institute Cost of Doing Business Survey Report (2010), 
released by the Rose Institute of State & Local Government at Claremont McKenna 
College also reflects the higher cost of doing business in Santa Clara County. That 
report looked at the cost of doing business in California, along with eight other western 
states (Arizona, Colorado, Nevada, New Mexico, Oregon, Texas, Utah, and 
Washington). The rankings for each city ranged from "Very Low Cost" to "Very High 
Cost." The survey found that California dominated the list of the most expensive cities 
(in the very high cost category), with a total of eleven. Three of these eleven (San 
Francisco, Berkeley, and Oakland) are in the Bay Area. San Jose was listed in the "High 
Cost" category. 

e. The 2012 edition of KPMG's Competitive Alternatives Guide to International Business 
Location Costs also reflects the higher cost of doing business in Santa Clara County. 
That report outlined the findings and analysis of the relative costs of doing business in 
fourteen countries in the Americas, Europe, and Asia Pacific. The report found that San 
Francisco (included as a metropolitan area with a population over two million) was the 
third most expensive metropolitan area to do business in North America. While San 
Jose was not evaluated separately as a separate metropolitan area, in light of its close 
ranking with the San Francisco area in the other reports reviewed, the results are 
indicative of ranking for the San Jose area. 

f. The studies by Moody's, the Bureau of Economic Analysis, the Kosmont.:.Rose Institute, 
and KPMG are supported by anecdotal evidence from local businesses in Santa Clara 
County as set forth in an August 13, 2013, staff report from Ravi Subramanian, Deputy 
Administrative Officer, Procurement and Operational Services Division, and presented to 
this Board with this Ordinance. 

g. The public interest would be best served by encouraging businesses to remain in Santa 
Clara County through the provision of a minimal good faith preference to local 
businesses in awarding of Santa Clara Valley Water District contracts. Beyond the 
ameliorative effect on businesses, this ordinance also supports the public interest of 
residents in Santa Clara County who are likely to be employed by local vendors. 

h. The local preference mechanism does not bar any potential contractor from competing 
for Santa Clara Valley Water District contracts. It therefore encourages competition 
while at the same time addressing the competitive disadvantages faced by businesses 
located in Santa Clara County. 

NOW THEREFORE, the Board of Directors of the Santa Clara Valley Water District does ordain 
as follows: 

Section 1. To help ameliorate the disadvantage faced by Local Business Enterprises due to the 
higher cost of doing business within the County of Santa Clara, the Santa Clara Valley Water 
District shall give Local Business Enterprises the preferences set forth below in a formal 
solicitation of goods or services. 
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Directing the Establishment of Procedures for Local Business Enterprise Preference in 
Procurement of Goods and Non-Professional SeNices 

Section 2. This Local Business Enterprise preference shall not apply to the following: 

a. Public works contracts; 

b. Contracts for Professional Services as defined herein; 

c. Where application of the preference would be prohibited by local, state or federal law or 
regulation; 

d. Contracts subject to state or federal grant requirements that prohibit the utilization of 
local business preferences; and 

e. Contracts exempt from solicitation requirements under Santa Clara Valley Water District 
rules and regulations. 

Section 3. The following definitions shall apply for this ordinance: 

a. "Local Business Enterprise" means a business enterprise, including but not limited to 
a sole proprietorship, partnership, or corporation, which has a legitimate business 
presence in the County of Santa Clara as evidenced by: 

1. Having a current business tax certificate from a city within the County of Santa 
Clara (not required for local businesses in unincorporated areas of the County of 
Santa Clara); and 

2. Having either of the following types of offices operating legally within the County 
of Santa Clara: 

(a) A principal business office; or 

(b) A regional, branch or satellite office with at least one full-time employee 
located in the County of Santa Clara. 

3. Post Office box numbers, residential addresses, a local sales office without any 
support or a local subcontractor hired by the contractor may not be used as the 
sole basis for establishing status as a Local Business Enterprise. 

b. "Professional Services" shall mean private architectural, landscape architectural, 
engineering, environmental, land surveying, or construction project management firms 
as set forth in California Government Code Section 4526. 

Section 4. In the procurement of goods or services using a solicitation method in which price is 
the determining factor for award of the contract five percent shall be subtracted from a bid 
submitted by a responsive and responsible Local Business Enterprise in determining the lowest 
responsive responsible bidder. If application of the five percent results in a Local Business 
Enterprise bid being lower than the non-Local Business Enterprise bid, the contract award shall 
be made to the Local Business Enterprise at its original bid price. If after applying the 
five percent discount, two or more competing vendors have bid the same price, the Local 
Business Enterprise shall be given preference. 
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Directing the Establishment of Procedures for Local Business Enterprise Preference in 
Procurement of Goods and Non-Professional Services 

Section 5. In the procurement of goods or services in which best value is the determining basis 
for award of the contract-for example, a Request for Proposals-five percent of the total points 
awardable will be added to the Local Business Enterprise's score. 

Section 6. When a contract for goods or services, as defined in this ordinance, is presented to 
the Board of Directors for approval, the accompanying transmittal document shall include 
a statement as to whether the proposed vendor is a Local Business Enterprise, and whether the 
application of the local preference ordinance was a decisive factor in the award of the proposed 
contract. The local preference ordinance may only be applied based on the entity submitting 
a bid or proposal and not a subcontractor or business partner. 

PASSED AND ADOPTED by the Board of Directors of Santa Clara Valley Water District by the 
following vote on December 10, 2013. 

AYES: Directors R. Santos, T. Estremera, B. Keegan, D. Kennedy, B. Schmidt, L. Lezotte, 
N. Hsueh 

NOES: Directors None 

ABSENT: Directors None 

ABSTAIN: Directors None 

SANTA CLARA VALLEY WATER DISTRICT 

By: 

ATTEST: MICHELE L. KING, CMC 

... 

~J?fUc~ 
Clerk/Board of Directors d 
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Santa Clara Valley Water District 

LOCAL BUSINESS ENTERPRISE DECLARATION FORM 
 
 
Santa Clara Valley Water District gives local businesses a preference in formal solicitations of 
goods and services as set forth in the Board Ordinance No. 13 - xx.  A bidder or proposer has 
the option of qualifying for the preference by self-declaring its qualification as a “local business.”  
By signing below, the bidder or proposer is certifying its qualification as a “local business” for 
purposes of application of the District’s policy and is deemed to be applying for the local 
preference.   
 
All information submitted is subject to investigation, as well as disclosure to third parties under 
the California Public Records Act.  Incomplete, unclear, or incomprehensible responses to the 
following will result in the bid or proposal not being considered for application of Santa Clara 
County’s local preference policy.  False or dishonest responses will result in rejection of the bid 
or proposal and curtail the firm or individual’s ability to conduct business with the County in the 
future.  It may also result in legal action. 
 
Section 2. of the  Local Business Enterprise ordinance defines “Local Business Enterprise” as: 

(a) A business enterprise, including but not limited to a sole proprietorship, partnership, or 
corporation, which has a legitimate business presence in the County of Santa Clara as 
evidenced by: 

a. Having a current business tax certificate from a city within the County of Santa 
Clara (not applicable for local businesses in the unincorporated areas of the 
County of Santa Clara); and 

b. Having either of the following types of offices operating legally within the County 
of Santa Clara: 

i. A principal business office; or 
ii. A regional, branch or satellite office with at least one full-time employee 

located in the County of Santa Clara. 
c. Post Office box numbers, residential addresses, a local sales office without any 

support or a local subcontractor hired by the contractor may not be used as the 
sole basis for establishing status as a Local Business Enterprise. 

 
Provide the complete physical address of your business with meaningful “production capability” 
located within the county of the County of Santa Clara.  The term “production capability” means 
sales, marketing, manufacturing, servicing, or research and development capability that 
substantially and directly enhances the firm’s/bidder’s/proposer’s ability to perform the proposed 
contract.  Post Office box numbers and/or residential addresses may not be used as the sole 
bases for establishing status as a “Local Business.”  If you have more than one physical 
address in Santa Clara County, please provide an attachment with all of the addresses in the 
form specified below. 
 
 
 
 

 
 
 
 
 

 

Business 
Name:_____________________________________________________________________ 

Street:_____________________________________________________________________ 

City/State:____________________________________  Zip:__________________________ 
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Santa Clara Valley Water District 

LOCAL BUSINESS ENTERPRISE DECLARATION FORM 
 
Please Indicate Business Organization (Check One) 
 

  Individual Proprietorship            Corporation 
  Partnership                                Other 

 
By filling this form, bidder/proposer declares its qualification as a local business as defined in 
the Santa Clara Valley Water District Ordinance No. 13 - xx. 
 
The undersigned declares that he or she is an official/agent of responding firm or individual and 
is empowered to represent, bind, and execute contracts on behalf of the firm or individual. 
The undersigned declares under penalty of perjury, under the laws of the State of California, 
that all statements in the Exhibit and response are true and correct, with full knowledge that all 
statements are subject to investigation and that any incomplete, unclear, false or dishonest 
response may be grounds for denial or revocation of the accompanying bid or proposal and may 
result in being barred from doing business with the Santa Clara Valley Water District as well as 
additional legal consequences. 
 
___________________________________  ____________________________ 
Signature      Title 
 
____________________________________ _____________________________ 
Name       Date 
 
____________________________________ 
Business License Number (if applicable) 
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